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STUDENTS 3311E

FIREARMS AND WEAPONS

Note: Section (g) of the NCLB Section 4141 — Gun Free Requirements, carves out a very
significant exception to the Gun Free Schools Act in that it allows a student to have “a firearm
that is lawfully stored inside a locked vehicle on school property. . .” Montana law (20-5-202,
MCA), on the other hand, does not provide for any exception to the expulsion requirement if a
student has a firearm that is lawfully stored inside a locked vehicle on school property. The only
reference to federal law in 20-5-202(2), MCA is the federal definition of a firearm. As you well
know 20-5-202(2), MCA provides that:

(2) The trustees of a district shall adopt a policy for the expulsion of a student who is
determined to have brought a firearm, as defined in 18 U.S.C. 921, to school and for referring
the matter to the appropriate local law enforcement agency. A student who is determined to have
brought a firearm to school under this subsection must be expelled from school for a period of
not less than I year, except that the trustees may authorize the school administration to modify
the requirement for expulsion of a student on a case-by-case basis.

So, Montana schools are required, by state law, to expel a student from school for a period of
not less than 1 year if it is determined that the student brought a firearm to school, subject to the
case-by-case exception noted in the statute. Based upon the exception noted in federal law and
in circumstances where a student is found to have a firearm on school property in a locked
vehicle, Montana schools should be citing state law (20-5-202, MCA) and district policy to
support any recommendation for expulsion.

There is one significant inconsistency between the Federal Gun Free Schools Act and Montana
is that under federal law it provides that “State law shall allow the chief administering officer of
a local educational agency to modify such expulsion requirement for a student on a case-by-case
basis if such modification is in writing, ” whereas 20-5-202(2), MCA, provides that the trustees
may authorize the school administration to modify the requirement for expulsion of a student on
a case-by-case basis.
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